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Current Topics. 


' Road Accidents. 


Two dominant facts emerged from the debate in the Lords 
about road accidents on 26th July. One is that there can be no 
short cut to the solution of this many-sided problem. The second 
is, to quote ViscouNT SAMUEL, that ‘‘ this is a matter which has 
attained to the dimensions of a national scandal.’”’ Lorp 
BRABAZON opened the debate with a tribute to the work of the 
Alness Committee and a protest that not one of its reeommenda- 
tions had been put into effect. The only solution, his lordship 
said, was to adopt the report, and particularly the recommenda- 
tion that a new Road Safety Research Board be formed, preferably 
out of the present Road Research Board. The number of matters 
which his lordship said urgently demanded research indicate the 
complications of the problem; for instance, the provision of 
two-track and of non-slipping roads, the question whether greater 
— increases the number of accidents (his lordship thought not), 

accident proneness of individuals at different ages and under 
different conditions, whether refuges reduce or increase the 
number of accidents, the effect of light signals and halt signals, 
arterial roads, side roads, three-track roads, one-way streets, the 
pillar supporting the car roof, the lighting of paths, the colouring 
of roads, alcohol, etc. LorD BRABAZON also referred to the legal 
distinction in England between misfeasance and non-feasance. 
It meant, he said, that ‘‘ in England you can only bring an action 
for repairs badly done and you cannot bring an action for repairs 
that have not been done at all.” ‘‘ If an action could be brought 
when an accident arose from road conditions,’ his lordship said, 
“that would bring the authorities sharply up against their 
responsibilities.” The calamitous nature of the toll taken in the 
roads is emphasised by the figures. Before the war deaths from 
road accidents numbered some 6,000 a year. In 1939-40 they 
went up to 8,000. In 1940-41 they reached 10,000; then in 
1941-42 they went down to 7,600, and in 1943 they returned to 
*normal.’”’ ViscouNT SAMUEL referred to a recent statement by 
Mr. NoEt BAKER in the Commons that during the present war 
the number of men of all services killed and wounded was 370,000 
and during the same period the number of people killed and 
injured on the roads was 588,000. ViscounT CECIL OF CHELWOOD 
pleaded for a more rigid enforcement of the law and an alteration 
of the legal power to provide country footpaths into a legal 
obligation. Viscount SAMUEL said that the traffic should not be 
compressed to fit the roads, but ‘‘ the roads must be adapted to 
fit the traffic.’ The EArt oF HUNTINGDON thought that the 
Alness Report should be re-studied, that ‘“‘ some law should be 
brought in to control the pedestrian,” and that a more rigorous 
driving test should be introduced. He agreed that, above all, the 
roads should be adapted to the traffic. ViscouNT CECIL, VISCOUNT 
SAMUEL and VIscoUNT MAUGHAM all thought that speed was 
largely the cause of a great many accidents. ViscouNT MAUGHAM 
asked for more children’s playgrounds, and for an amendment of 
the law as to dangerous driving and manslaughter so as to make 
it more difficult f ] 
speed to get off scot-free because the only other possible witness 
had been killed. Lorp LEATHERS replied for the Government, 
and said there would be no delay in handling the matter, that 
the Parliamentary Secretary to the Ministry of Transport was at 
present presiding over a representative committee which was 
examining the Alness Report and they would make known their 
findings in two months time. 


Solicitors’ Accounts Rules, 1945. 


THE Law Society has published a useful explanatory memo- 
randum containing a brief account of the new Solicitors’ Accounts 
Rules, 1945, and the Solicitors’ Trust Account Rules, 1945, 
approved on 4th July, 1944, by the MASTER OF THE ROLLS. They 
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or a person who was driving at an excessive | 





are to replace the Solicitors’ Accounts Rules, 1935, as from 
Ist January, 1945. The Solicitors’ Trust Account Rules, 1945, 
are all new. The memorandum states that the rules speak for 
themselves, but that ‘‘ the Council feel that some explanation of 
them may not be out of place, having regard to the fact that 
many cashiers and book-keepers in solicitors’ offices nowadays 
have not the same experience as their peace-time predecessors.” 
It is also suggested that an explanation may be useful to 
accountants instructed by solicitors to audit or examine their 
books of account. The earliest Solicitors’ Accounts Rules were 
made in 1935. Rule 6 was amended in 1939 and 1940, and 
rr. 4 and 5 in 1941. According to the memorandum, the old 
rules attained their object, which was to prevent confusion 
between a solicitor’s own money and his client’s without putting 
any undue burden of accountancy on the profession. The broad 
effect of the new rules is that money received by a solicitor and 
not owned by him (a) must be dealt with through his client’s 
account, if received in connection with his practice ; (6) if it is 
trust money subject to a trust of which the solicitor is sole 
trustee, or co-trustee only with a partner, clerk or servant of 
his, or with more than one of such persons, it must be dealt with 
either through his client account, or a separate trust bank account 
opened for the particular trust ; (c) it may be dealt with through 
his client account, if it is subject to any other trust of which he 
is a trustee. Further points noted are (1) that a solicitor can no 
longer treat himself as a client ; (2) money received by a solicitor 
as trustee may now be paid into a client bank account; (3) the 
financing of clients out of the solicitor’s own money held in a 
client bank account is forbidden; (4) a solicitor can now only 
withdraw his own money from a client bank account by a transfer 
to his office bank account, or a cheque in his own favour; (5) a 
cheque for client’s money must be paid into a client bank account 
even if it is proposed to draw against it before it is cleared ; 
(6) money paid to the solicitor for costs which have been agreed 
or costs incurred in respect of which a bill or other intimation of 
the amount has been delivered may no longer be paid into a 
client bank account; (7) a mode of delivering an intimation of 
the amount of a solicitor’s costs has been prescribed, i.e., in the 
same manner as a bill of costs may be delivered under s. 65 (2) 
of the Solicitors Act, 1932. 


Solicitors’ Trust Account Rules. 


THE explanatory memorandum issued by The Law Society 
points out that the duty of making the Solicitors’ Trust Account 
Rules was imposed upon the Council by s. 18 of the Solicitors 
Act, 1941, which requires the Council to make rules as to the 
opening and keeping by solicitors who are sole trustees or 
co-trustees only with a partner, clerk or servant of theirs or with 
more than one of such persons, of accounts at banks for moneys 
of any trust of which they are such trustees, and as to the keeping 
of accounts containing particulars and information as to money 
received, held or paid on account of any trust. The rules do not 
apply to every trust of which a solicitor is trustee, but only to a 
certain limited number of trusts. The rules closely follow the 
pattern of the Accounts Rules, but are so framed as to give a 
solicitor-trustee the option of dealing with money subject to the 
particular trust either through a separate bank account kept for 
the trust money of that trust, or through a client account. 
‘* Solicitor-trustee’”’ means ‘a solicitor who is a sole trustee or 
who is co-trustee only with a partner, clerk or servant of his, or 
with more than one of such persons.” ‘ Trust bank account ”’ 
is ‘‘ a current or deposit account, in the title of which the word 
‘ trustee ’ or ‘ executor’ appears, kept at a bank in the names of 
the trustees of the trust and kept solely for money subject to a 
particular trust of which the solicitor is a solicitor-trustee.”’ In 
the admirable footnotes to the copy of the rules issued with the 
explanatory memorandum it is stated that this rule has been 
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settled in conjunction with the British Bankers’ Association, and 
its effect is that the bank will have notice of the trust and the 
account will have to be operated accordingly ; that is to say, all 
cheques will have to be signed by all the trustees unless the trust 
instrument otherwise provides, or an executorship only is involved. 
It is also pointed out that a solicitor is only compelled to keep 
accounts of moneys which pass through his hands. In so far as 
money subject to the trust does not pass through his hands, he is 
not required to keep any account of it, but he may be answerable 
under the general law of trusts to render full accounts to the 
beneficiaries. Money of which a solicitor is solicitor-trustee must 
be distinguished from money dealt with by him on any other 
account. All a solicitor’s accounts, however, may be kept in the 
same set of books, if the solicitor so desires, so long as the 
distinctions required by the rules are carefully preserved. Finally, 
the new rules maintain their fundamental object of enabling the 
Council to take effective measures to ascertain whether or not 
there has been compliance. 


Solicitors’ Charges under the Compensation Defence 

Act. 

THANKS to the efforts of the Council of The Law Society, the 
Treasury Solicitor has now elucidated the position of solicitors 
acting for claimants under the Compensation (Defence) Act, 1939, 
as regards their costs under s. 2 (1) (d), having particular regard 
to Rhodes v. The Secretary of State for War {1942] 1 K.B. 147. 
Some solicitors, it appears, have been labouring under a wrong 
impression that a general rule had been laid down, fixing a 
maximum sum of three guineas only for a claimant’s solicitor’s 
costs. The statement of the Treasury Solicitor, published in the 
July issue of The Law Society's Gazette, makes three main points. 
The first is that the requisitioning department will pay costs as 
a matter of grace, to the extent to which a competent authority 
agrees as part of a settlement that it was reasonable for a claimant 
to instruct a solicitor in relation to the negotiation and settlement 
of his compensation. Secondly, he states that solicitor’s costs 
properly incurred in compliance with a direction of a competent 
authority are recoverable under s. 2 (1) (d). Lastly, he points 
out that no instructions have been given limiting the amount of 
costs in either of these two cases. The misunderstanding has 
possibly arisen out of instructions which departments have given 
in some cases to their local officers not to pay costs in excess of 
three guineas without reference to headquarters. Where costs 
are agreed as part of a settlement the amount which the depart- 
ment agrees must be within its own discretion, but no general 
rule as to a three guineas’ limitation or any other limitation has 
been laid down. 


General Claims Tribunal: Loss on Forced Sale. 


WE are indebted to the Estates Gazette of 5th August, 1944, for 
a full report of an interesting case under the Compensation 
(Defence) Act, 1939, before the General Claims Tribunal. One of 
the questions to be decided was whether a poultry~- breeding 
company whose main premises had been requisitioned by the 
Air Ministry could recover under s. 2 (1) (d) of the Compensation 
(Defence) Act, 1939, a loss of about £8,000 alleged to have been 
suffered as the result of a forced sale of equipment and stock. 
A valuation made on 2nd November, 1940, amounted to £11,128. 
At an auction on 7th and 8th November the same equipment 
and stock realised £3,115. The company bred poultry under an 
artificial and intensive system involving the use of expensive 
cages maintained in artificial light. The sale was a forced one, 
on a non-existent market. There were only three other places in 
Scotland and very few in England where the same intensive 
method of poultry rearing was carried on. The birds, which had 
not seen daylizht since being put into the cages, could only be 
sold for the table, and the nature of the equipment was that it 
could not be moved without great damage to itself. The claimants 
put their case in two ways. First, under s. 2 (1) (c) it was 
reasonable to expect that an incoming tenant would have to pay 
for the apparatus and the birds, the land was agricultural land 
within s. 17, and the compensation therefore ought to include a 
sum equal to the amount which might reasonably have been 
expected to be payable in addition to rent by an incoming tenant 
in respect of what had previously been done for the cultivation of 
the land. The cultivation of the land, it was submitted, included 
the rearing of poultry, the apparatus having been installed for 
the purpose of making the land suitable for poultry breeding, 
although the premises were originally a factory. The birds came 
within s. 2 (1) (c) because it was essential to their value that they 
remained where they were. It was further submitted that the 
loss had been reasonably incurred for the purpose of complying 
with directions given on behalf of His Majesty in connection with 
the taking possession of the land, and compensation was therefore 
payable under s. 2 (1) (d). Had it been possible to remove the 
apparatus and store it, the claimants could have recovered the 
cost of doing so. The most reasonable and least expensive thing 
to do in order to minimise the damage was to hold an auction 
sale, as if the hens were removed they would die. For the 
authority it was contended that s. 2 (1) (c) clearly dealt, with 
things which had become part of the land, and not with chattels. 
As to loss under a forced sale, that had previously been dealt 





with by the Tribunal (Estates Gazette, 23rd January, 1943, p. 89) 
and they had ruled that such a loss was not recoverable. In the 
result, the Tribunal found that the loss on the forced sale was not 
recoverable either under s. 2 (1) (ec) or s. 2 (1) (d). 


Res Ipsa Loquitur and Air Accidents. 

Is negligence to be presumed to be the only explanation of an 
aeroplane accident so as to cast the onus of disproving it upon 
the defendant ? Recently, the Supreme Court of North Carolina 
refused to hold that the doctrine of res ipsa loquitur applied in 
such cases (Smith v. Whitley (1943), 223 N.C. 534). We are 
indebted to the North Carolina Law Review for February, 1944, 
for a short note of this case, together with a careful and learned 
examination of all the relevant authorities. The only persons in 
the plane at the time of the accident were the passenger and the 
pilot. Both testified that the plane went into a spin and crashed, 
but neither could say why. The court said: ‘‘ The doctrine of 
res ipsa loquitur does not apply, because any number of causes may 
héve been responsible for the plane falling, including causes over 
which the pilot had absolutely no control, ic being common 
knowledge that aeroplanes do fall without the fault of the pilot.” 
The North Carolina Court, according to the article, followed 
Rochester Gas and Electric Corp. v. Dunlop (1933), 226 N.Y. Supp. 
469, where the court said: ‘It is common knowledge that 
aeroplanes fall in a great many instances from causes over which 
the pilot has absolutely no control. Time and again...a 
complete inspection of the plane is made before starting and 
. . . for some unknown reason the engine stops, requiring a 
forced landing which often results in a crash.”’ The article cites a 
large number of other American cases which seem to have as 
their ratio decidendi that aviation, though ‘‘no longer an 
experiment ”’ is “ still in its formative stage ’’ and “‘ the time has 
not yet arrived for the application of res ipsa loquitur to aeroplane 
accidents.”’ In other words, accidents may still be caused “‘ by 
one or more of a number of reasons over which the owner and 
operator of the aeroplane has no control,’’ and it would therefore 
be unfair to put upon them the onus of proving that it was not 
their negligence but some other cause which brought about the 
accident. On the other hand, the article quotes a number of 
other cases, many of them Canadian, in which the contrary has 
been held, mainly because nowadays ‘“‘ with experienced and 
careful pilots and proper equipment, a passenger has the right to 
expect that he will be carried safely to his destination ’’ (Malone 
v. Trans-Canada Air Lines (1942), 3 D.L.R. 369). In England 
the matter was settled by the Court of Appeal in Fosbroke-Hobbes 
v. Airwork, Ltd. (1936), 81 Sox. J. 80, in which it was held that 
the doctrine could be applied because ‘‘ large numbers of aero- 
planes are daily engaged in carrying mails and passengers all 
over the world, and, as is well known, they arrive and depart 
with the regularity of express trains.’’ Even from this decision 
it does not follow that the doctrine must be applied in every case, 
for the court appears to have held that it was ‘“ abundantly 
clear ’’ that the pilot was at fault. One may infer from the careful 
analysis in the article that neither a Court of Appeal nor even a 
House of Lords decision on the point need be a binding precedent 
for all future cases of aeroplane accidents, as all cases differ widely 
in their circumstances. In the vast development of civil aviation 
after the war the new conditions under which it is carried on will 
be apparent, and the courts will have further opportunities of 
defining the limits of the doctrine. 


Labelling of Food. 

On ist January, 1945, the Labelling of Food Order, 1944 
(S.R. & O., No. 738, dated 29th June, 1944), will come into 
operation. It has been issued under the powers given to the 
Minister of Food by reg. 2 of the Defence (Sale of Food) Regula- 
tions, 1943, and implements the policy announced in the White 
Paper on the Labelling and Advertising of Foods (Cmd. 6482). 
In it is specified the information which must be given on the 
labels of pre-packed foods when sold by retail. An explanatory 
note at the end of the order states that in the case of sales other- 
wise than by retail, the same requirements apply, or, alternatively, 
the food must be sold unlabelled and the purchaser supplied with 
a statement giving the required information. There are also 
special requirements as to the disclosures of the vitamin or 
mineral content of food for which claims are made either in 
advertisements or on labels suggesting that the food contains 
these substances. The first schedule to the order contains a list 
of exempted foods. The procedure in regard to entry and 
inspection of premises and taking samples, applicable for the 
purposes of this order, is that contained in the Defence (Sale of 
Food) Regulations, 1943. Appropriate defences, including a 
defence similar to that provided by the Food and Drugs Act, 1938, 
where some other person is responsible for the commission of an 
alleged offence, are available in proceedings for an infringement 
of the order. ‘‘ Food” includes condiments, flavourings and 
sweetening matter used in making food, as well as food and drink 
used for human consumption, and “ advertisement ’’ includes 
any public announcement made orally, or by means of light or 
sound transmission, as well as documents. The provisions of the 
order are to be subject to any direction, licence or authorisation 
which may at any time be given by the Minister under the order 
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Free-of-Tax Annuities. 


(CONTRIBUTED. ) 

THE decision of the Court of Session in the recent case of 
Commissioners of Inland Revenue v. Cook (1944), Revenue Leaflet 
1289, so materially affects the long-standing practice of the 
Revenue regarding repayment claims in cases of annuities and 
similar payments bequeathed or granted free of income tax in 
such a manner as to involve a refund to the trustees either of the 
whole or of a proportion of the tax recovered by the annuitant 
under the rule in Re Pettit; Le Fevre v. Pettit [1922] 2 Ch. 765, 
as to warrant detailed examination. 

The salient facts in the case were that the claimant concerned 
was in receipt of a net annuity of £100 per annum in circumstances 
in which the rule in Re Pettit applied under a will taking effect in 
the year 1937. After making repayment of income tax on the 
basis now contended for by the respondent—see below—up to 
the year 1939-40 (apparently under the misapprehension that the 
case was not within the rule in Re Pettit at all), the Revenue then 
took up the position that the amount repayable was ‘“‘ Nil,’”’ on 
the grounds set out later. The claimant appealed successfully to 
the General Commissioners, whose decision has now been affirmed 
by the court. 

The opinion of the Lord President sets out at some length the 
procedure which, in his view, was rightly followed by the trustees 
and the beneficiary in the circumstances of the case, as follows :— 

**(1) Now, I think that the first duty which lay upon the 
trustees, who were not embarrassed by any insufficiency of funds, 
was to obey the express instructions of the will and to pay 
directly to the respondent £50 at Whitsunday and £50 at 
Martinmas, £100 per annum in all. It would have been contrary 
to the terms of the will, and a breach of trust, if they had paid 
only £65 ”’—the standard rate of tax then being 7s. in the £— 
‘“‘and had accompanied that payment with a certificate that £35 
had been paid by way of tax. Moreover, I think that such a 
proceeding would have been contrary to the provisions of the 
Income Tax Acts, and that it would have been without legal 
warrant. That disposes of one of the alternative contentions of 
the Crown before the Commissioners, although that alternative 
was not the one supported before us by the counsel for the 
Inland Revenue. 

** (2) The trustees are assessed for, and they must pay, the 
income tax in respect of the annuity, but the income tax is tax 
upon the respondent’s income so far as derived from funds held 
by the trustees. 

** (3) Since the income is an annuity free of income tax, its 
amount for the purposes of the income tax law and for the 
assessment must be ascertained by grossing it, i.e., by finding 
such a sum as, after payment of the income tax on it, suffices to 
pay the annuity and no more. 

** (4) In this calculation, for the purposes of grossing the income, 
income tax must be taken at the standard rate of tax. This rate 
may, in fact, be different from the rate of tax which will finally 
be borne by the respondent’s income in accordance with the 
provisions of the Income Tax Acts. But the trustees cannot 
calculate the actual rate which will apply to the respondent’s 
income, for they have no means of knowing the circumstances 
which determine it. Moreover, they are not charged with a duty 
of assessing for themselves the income tax to be paid ultimately 
by the respondent’s income, but only of following out the pro- 
visions of the Act and, particularly, rr. 19 and 21 of the General 
Rules applicable to All Schedules. That, I think, disposes of the 
other alternative tabled by the Crown in the preceedings before 
the General Commissioners, that the trustees should ascertain for 
themselves what is the tax ultimately payable by the annuitant, 
and that they should, I presume, present her with a certificate 
showing that the actual income due to her in respect therecf (in 
this case ‘ Nil’) had been paid by them to the Inland Revenue. 
There is no warrant for that in the income tax law.’’ (The 
respondent had, in fact, no other income.) 

‘** (5) Having grossed the income, the trustees are bound to 
pay the tax on the income so grossed to the Inland Revenue, and 
they are then in a position to hand over the balance of the gross 
annuity—which is the exact amount of the free-of-tax annuity— 
to the annuitant. In the present case the income tax had already 
been paid, because the whole fund available for the payment of 
the annuity had suffered tax by deduction at the source. But, if 
the funds in the hands of the trustees had not suffered tax by 
deduction at the source, the provisions of r. 21 would have applied, 
and they would have been bound to deduct and retain from the 
payment to the respondent the appropriate tax at the standard 
rate and hand it over to the Inland Revenue. : 

‘* (6) The trustees are entitled to a receipt from the annuitant 
for the grossed annuity when they pay the tax-free annuity to 
her. It is in accordance with custom and practice to hand over 
to the annuitant a certificate showing the amount of the grossed 
income, the amount of the income tax paid on it, and the amount 
of the tax-free annuity actually paid. The payment of the tax is 


made by the trustees in satisfaction of the respondent’s liability | 


to the Inland Revenue, and is therefore treated as payment to 
her pro tanto of her income. Her income from the trust is 
accordingly the grossed income. 





**(7) The respondent-may have in any year a right to claim 
repayment in whole or in part of income tax paid in respect of the 
annuity, because she is exempt from income tax or because she 
is entitled to abatements or allowances. In making her reclaim 
she must state the whole income received by her and must, 
accordingly, state the grossed income. 

‘** (8) The trustees have no right to make a reclaim of this sort 
in their own name. It is the annuitant who must claim, since it 
is a right personal to her. Where she has a right to reclaim tax 
and receives a repayment of tax from the Inland Revenue as 
having been overpaid on her behalf, other questions may arise. 
For example, must she account to the trustees for what she has 
recovered ? That is a question which has given rise to a number 
of reported cases, most of which are referred to in Rowan’s 
Trustees [1940] S.C. 30. I do not propose to discuss that type of 
question because it deals with rights as between the trust and 
the annuitant in what the annuitant recovers, and not with the 
annuitant’s right to recover from the Crown. But in one of the 
reported cases the procedure to be followed by the trustees is 
described, and I shall refer to that case ’’—Re Pettit, supra— in 
a moment. It is agreed, however, in the present case, that the 
annuitant was bound to account to the trustees for whatever she 
recovered from the Inland Revenue, and it is possible—I express 
no opinion—that other questions may yet be raised which would 
involve parties who are not represented at the Bar to-day.”’ 

The Revenue contention was that the bequest was one of an 
annuity of £100 per annum, plus the amount of tax which the 
respondent was ultimately liable to bear in respect of the income 
concerned, after a final adjustment of her right to claim repayment 
of income tax ; that, as her income was below the then exemption 
limit of £125, this amount was ‘‘ Nil’’; and that there was, 
therefore, no repayment of tax due to her. 

This contention—which is somewhat unconvincing, to say the 
least—would appear to be at variance with the practice of the 
Revenue hitherto in such cases. That practice—on the basis 
that, on the facts of the case, the ultimate gross could be no 
more than £100—has been to work out the amount of the repay- 
ment on the footing that that sum has incorporated in it the 
appropriate share of the income tax paid or suffered by the 
trustees—in this case, and for the year in question, £35—and to 
repay accordingly. 

It may be difficult to find a precise and convincing explanation 
of the logic behind this treatment, but it does result in practice 
in placing the parties on a sound footing as regards their respective 
income tax positions. For example, if the gross income of the 
trust were £1,000, with a net of £650, and the £35 reclaimed by 
the annuitant on this basis were refunded to the trustees, the 
former would have had all that she is logically entitled to, while 
the position of the estate would be— 

Gross income £1,000 Net income a Income tax = 








Less 100 
£900 £585 £315 


Under the method adopted by the court in this case, the £35 
recovered by the trustees will remain, apparently, an untaxed 
and untaxable sum in their hands, and, in due course, in those of 
the ultimate recipients. This would be the case as regards both 
income tax and sur-tax, unless it could successfully be contended 
by the Revenue that, when ultimately distributed, it would fall 
to be dealt with under the provisions of General Rule 21—on the 
ground that it constitutes an annual payment (an extremely 
hazardous contention) and that, although arising from a source 
that has already suffered tax, it has, on its passage through these 
channels, become a new and separate source of income. 

In the opinion given by Lord Moncrieff, however, the learned 
judge appears to have found no difficulty along these lines, apart 
from giving a somewhat vague and tantalising hint that some 
adjustment might be necessary. Thus: 

“It was argued by learned counsel for the Revenue that, upon 
any such view of the rights of the parties ’’—as had been taken 
by a majority of the appeal commissioners and the court— 
“strange anomalies might result as affecting the distribution of 
income by trustees in cases in which certain of the beneficiaries 
should have rights of exemption from tax. As testing this 
argument, a case was figured in which the total income of the 
trust was assumed to be the exact sum of £1,000. It was said 
that, under the present rate of tax, the first duty of the trustees 
would be to pay £500 of that £1,000 to the Revenue. If, as in 
this case, the beneficiaries were on the one hand an annuitant for 
£100 and on the other hand the residuary legatee, the trustees 
would then have a duty of paying £100 of the free £500 to the 
annuitant and £400 tothe residuary legatee. The annuitant 
being, ex hypothesi, entitled to recover tax upon the said sum of 
£100, and bound to communicate the tax repaid to the trustees, 
the result of the transaction would be that her receipt of an 
annuity of £100 from the trust would not have diminished by a 
halfpenny the sum payable to the residuary legatee, as this would 
again become £500. Any such anomaly as so suggested seems to 
me once again to result from the old fallacy of failing to observe 
that the income payable to the annuitant from the trust is not 
£100 but is £200, and that the income paid to the residuary 
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legatee is £800 and not £400. The payment to the Revenue is 
not a payment to a third party. It is a payment quoad £400 of 
an instalment of income tax by the residuary legatee, and quoad 
£100 of an instalment of income tax payable by the annuitant. 
The true result of the distribution thus will be that, the trustees 
having paid £200 to the annuitant and having received £100 back 
in respect of a repayment of tax which the annuitant cannot 
retain, the annuitant draws, as she is entitled to draw, only £100 
from the trust and leaves £900 in place of the £800 to be distributed 
between the residuary legatee and the Inland Revenue [sic]. 
The result, instead of being anomalous, seems to me to be entirely 
in order. The trust income, by a series of cross entries, is 
diminished in favour of the annuitant by the exact sum of £100 
net, to which she is entitled under the trust, while £900 of the 
£1,000 remains available for payment to the residuary legatee. 
The income will fall in ordinary course to be paid to him under 
such adjustment with the Revenue as the repayment of tax may 
require, but any such question of adjustment of his income tax 
is without interest to the respondent, and does not fall within the 
compass of this appeal. There is nothing anomalous in the fact 
that residue should derive benefit from the personal exemption 
from tax of an annuitant whose annuity is to be paid tax free.” 

It would be interesting to have an explanation of the position 
that would occur, on this view, if the whole £1,000 were to be 
paid tax free to ten exempt annuitants each entitled to £100 net! 

Unless this decision is later varied by the House of Lords, it 
would seem that reclaims in such cases could be reopened within 
the statutory six years time-limit. This would apply equally, it 
would seem, to all claims that have been treated on the existing 
system, and pot merely to those in which the annuitant is exempt 
from tax, or has no other income. 








A Conveyancer’s Diary. 


Republication of Wills. 


In Re Waring [1942] Ch. 309, 426, the Court of Appeal, reversing 
the decision of Farwell, J., held that for the purposes of s. 25 (1) 
of the Finance Act, 1941, a will signed and attested before the 
3rd September, 1939, bequeathing annuities free of income tax, 
is an instrument ‘‘ made before 3rd September, 1939’, notwith- 
standing that the testator executed a codicil after that date and 
died later still. The codicil did not refer to the annuities and did 
not expressly confirm the will. Thus, the Court of Appeal 
necessarily did not consider what would have been the effect of 
confirmation, which had not occurred. In Re Tredgold [1943] 
Ch. 69, Simonds, J., decided that where the will was made in 1936 
and was followed by a codicil in 1941 expressly confirming the 
will, the contrary was the position. The distinction appears to 
be a fine one and merits examination. 

By s. 34 of the Wills Act, 1837, it is enacted that ‘‘ every will 
re-executed or republished, or revived by any codicil, shall for 
the purposes of this Act be deemed to have been made at the 
time at which the same shall be so re-executed, republished, or 
revived.”’ For our present purpose it is not necessary to consider 
those cases where the will is re-executed or revived. The question 
is as to the meaning and effect of this provision so far as it relates 
to republication. 

Re Waring was disposed of very briefly by Farwell, J., in the 
court of first instance, on the ground that the will was not 
““made ”’ at all until the testator’s death. Before then it was a 
document, admittedly bearing a date before the outbreak of war, 
but it had no effect. With great respect, this proposition seems 
self-contradictory : it admits that the will was ‘‘ made” at the 
date of execution, but merely says that it had not come into 
effect at that date. The Court of Appeal covered a much wider 
field. The Master of the Rolls first pointed to the circumstances 
in which s. 25 came to be passed. It was a piece of retrospective 
legislation, passed after the death of the testator: its purpose 
was to adjust equitably the burden of the much increased income 
tax due to the war in respect of tax-free annuities created before 
the imposition of the high war-time income tax. His lordship 
said that, merely looking at the section and the circumstances, 
he would have no doubt but that the provisions of the section 
were intended to apply to such cases as that before the court, 
and that the phrase referring to the date when the will ‘‘ was 
made ”’ referred to the date when the will was executed and 
attested ; persons executing wills before the outbreak of war 
were doing so with reference to a situation quite different from 
that obtaining when s. 25 was drafted. The testator had 
admittedly made a codicil in January, 1940, but it contained no 
provisions at all about the annuities, nor did it in terms confirm 
the will. The doctrine of republication therefore did not apply 
at all. The court also referred to Re Elcom [1894] 1 Ch. 3038, in 
which Lindley, L.J., had said : ‘‘ How do you make a testamentary 
instrument ? By signing it with such formalities as the law 
requires.”” On this authority the court unanimously decided to 
reverse the judgment of Farwell, J 

It is quite clear that Re Wartng is not authority with reference 
to the position arising where confirmation had occurred: this 
point simply did not arise. The possible effects of republication 
are glanced at in the judgments, but are not really considered. 





In Re Tredgold, on the other hand, republication is the central 
theme. Having recited the facts and those in Re Waring, 
Simonds, J., went on to “ say a few words about republication 
of wills.’ He stated that republication generally takes place 
when the will is re-executed or confirmed in such a way as to 
acquire some force or efficiency which it did not previously 
possess. ‘‘ Specifically, and more commonly, the expression is 
used, as it was used by Lord Greene, M.R., in Re Waring, to 
indicate what is sometimes called constructive republication, 
which takes place where a testafor makes a codicil or executes 
some testamentary instrument from which the inference can be 
drawn that he wishes it to be read as part of his will. If a testator 
thus shows that he wishes his codicil to be read as part of his will, 
it follows that he is re-asserting his testamentary intention. He 
is republishing his will and, by a somewhat artificial doctrine, 
the result of such republication is that for certain purposes the 
will must be construed and take effect as if it had been executed 
at the date of republication. But republication did not always 
and for all purposes have this effect. Whether it did so or not 
was a question of construction.” 

The real point in the present case thus was whether the codicil 
itself contained words expressing the testator’s final testamentary 
intentions. If not, the will was not republished by the codicil at 
all. The codicil would merely be an amendment of the will, and 
there would be nothing to alter the fact that the will was actually 
made earlier. The will and codicil would not be one document, 
but two. But if the true construction of the codicil, including 
the clause of confirmation, is that ‘‘ it is to be read as if the 
testator had written out anew in the codicil the words of his will 
with such alterations as were therein contained, it can, I think, 
be said that the provision is contained in the codicil, for the 
testator is there in his codicil expressing in shorthand his testa- 
mentary intentions. The codicil is the final expression of his 
whole will.”’ After an examination of the authorities, Simonds, J., 
held that, upon its true construction, the effect of the confirmatory 
clause before him was to bring down the whole will to the date 
of the codicil so that the will and codicil were to be treated as 
one document made at the date of the codicil. The testator, by 
using such words as “I confirm my will in other respects ”’ had 
shown “ that he is reviewing his testamentary dispositions, and 
in reviewing them, he in effect says: ‘ This and this I want to 
alter. This and this I want to stand.’ He is there and then 
stating by reference to an existing and identifiable document his 
last and final wishes. He is, in fact, making his last will.’ 

As Simonds, J., said, the distinction is fine though real. If a 
testator makes a codicil altering one or two points in his will 
and not referring to any of the rest of the provisions of the will, 
there is no reason to think that he is doing anything but amend 
in those particulars an existing will, which is to continue generally 
in full effect, as an independent instrument dated and made at 
its original date. There is no ground for supposing that he is 
reviewing the position generally, nor is heyincorporating the will 
in the codicil. The contrary is the case if the confirmatory clause 
is put in. Of course, all these inferences are highly artificial : 
there is no magic in words, but since testamentary dispositions 
must be in writing, one can only look at the words written. If 
words are used such as to justify the inference that the will itself 
is being reviewed and renewed, there is a republication. Certain 
consequences as to construction follow upon republication, as 
stated above, and, equally, it follows that the will itself, being 
now one part of a multiple document including the codicil, was 
‘* made ”’ at the date of the codicil. 


Obituary. 


Mr. E. V. PARODI. 

Mr. Ernest Victor Parodi, formerly a Judge of the Supreme 
Court, Northern Nigeria, and of the Supreme Court, Sierra ne, 
died recently, aged seventy-four. He was educated at Stonyhurst 
and was called by the Inner Temple in 1893. 


Mr. J. BRANSBURY. 
Mr. John Bransbury, solicitor, of 3, Pancras Lane, E.C.4, died 
on Friday, 11th August, aged seventy-seven. He was admitted 
in 1891. 


ADVISORY COUNCIL ON THE TREATMENT OF OFFENDERS. 

The following council has been appointed to assist the Home Secretary 
with advice and suggestions on questions relating to the treatment of 
offenders :— 

The Hon. Mr. Justice Birkett (Chairman); Sir Alexander Maxwell, 
K.C.B., K.B.E. (Vice-Chairman); The Lady Allen of Hurtwood; Dame 
Lilian Barker, D.B.E.; Mr. George Benson; The Right Reverend The 
Bishop of Bristol, M.C., D.D.; Mr. G. Clutton Brock; Mr. Harold Clay ; 
Mr. Geoffrey Crowther; Mrs. Walter Elliot ; Miss Margery Fry ; The Hon. 
Lady Inskip; Mr. W. C. Johnson, 0.B.E.; Mrs. A. Creech Jones; Pro- 
fessor H. J. Laski; Mr. J. Lees-Jones, M.P.; Dr. W. S. Macdonald, M.C. ; 
Mr. Leo Page; Miss L. M. Rendel; Councillor R. G. Robinson; Mr. H. 
W. Shawcross, K.C. 

The Secretaries of the Council will be Miss W. M. Goode and Mr. Francis 
Graham-Harrison of the Home Office. 
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Landlord and Tenant Notebook. 


Rent, etc., Acts: A Business user Case. 


A HisTorRY of the Increase of Rent, etc., Restrictions Acts might 
well require more paper than the authorities would be willing to 
allot for the purpose, and the chapter on ‘‘ Scope ’’ would itself 
occupy a considerable part of the volume. The authorities on 
the question of the effect of business user are numerous, and only 
a few were quoted in the recent case of Vickery v. Martin, reported 
(as mentioned in ‘‘ Current Topics ”’ in our issue of 15th July) in 
The Times of 5th July. But, when all is said and done, I think 
that that case might be summed up by saying that it revealed a 
belated attempt to revive the discredited doctrine of ‘‘ dominant 
purpose ”’ for which the late McCardie, J., displayed so strong 
an affection in the twenties. 

The facts of the case were that premises were let in 1919 at 
£35 a year; the tenancy came to an end, the owner then occupied 
the premises. In 1940 the defendant let them for a term of three 
years at £80 a year. Apparently the tenancy agreement did not 
prohibit the carrying on of business, but the county court judge 
may have accepted as accurate the evidence that the grantee of 
the tenancy took them, to the defendant’s knowledge, for the 
purpose of taking in lodgers. Be that as it may, the plaintiff, 
assignee of the grantee, did carry on the business of a guest house 
on the premises, reserving three rooms—but not, one gathers, 
always the same three rooms—for herself. At some time it 
occurred to her that the standard rent of the house was £35, and 
she sued for two years’ excess payments. Her contentions rested 
on the Rent, etc., Restrictions Act, 1939, s. 3 (3): ‘‘ the applica- 
tion of the principal Acts by virtue of this section shall not be 
excluded by reason only that part of the premises is used as a 
shop or office or for business trade or professional purposes.”’ 
The defendant sought to establish (and did so establish to the 
satisfaction of the county court) that the house had changed its 
nature and had thereby lost the protection of the Acts, that the 
residence of the plaintiff was ancillary to the carrying on of 
business and the house was therefore not a dwelling-house or not 
(in view of what was contemplated ) let as such, and at any rate 
that ‘‘ part of the premises’”’ in the enactment cited meant a 
particular, separate, identifiable part of the premises. 

Except for the last point, the issue was, in effect, the old 
question of ‘“‘ dominant purpose,’’ and before the declaratory 
provision now represented by s. 3 (3) of the 1939 Act was passed 
(it first appeared in proviso (ii) to subs. (2) of s. 12 of the Increase 
of Rent, etc., Act, 1920), Epsom Grand Stand Association, Ltd. v. 
Clarke (1919), 63 Sou. J. 642 (C.A.), had become the leading case 
on this question. The facts of that case were that landlords 
sought possession of a public-house, including living accommoda- 
tion for the tenant-licensee, and the question of the applicability 
of the 1915 and 1919 Acts was raised. Section 2 (2) of the former 
commenced : ‘‘ This Act shall apply to a house or part of a house 
let as a separate dwelling . .. ” and the following passage from 
the judgment of Bankes, L.J., indicates the ratio decidendi: 
‘“One must consider whether the house’ was let as a dwelling- 
house, and if in any agreement the premises were let as a barn, 
and a person chose to reside there, he could not be heard to say 
that was a dwelling-house within the statute.’’ His lordship 
went on to say that as the tenant had dwelt in the house, and as 
it was let for that purpose, it was a dwelling-house in the fullest 
sense, and none the less so because it was also a public-house. 
This case was cited on behalf of the tenant in Vickery v. Martin, 
and so was Hicks v. Snook (1928), 73 Sou. J. 43 (C.A.). The facts 
of the later case began with a verbal offer by the defendant made 
in 1903 to let the plaintiff ‘‘ a shop,’’ which offer was accepted in 
writing. The plaintiff lived on the premises and in 1920 a formal 
lease was granted for seven years from 1918, in which they were 
described as a ‘‘ shop and messuage.’’ The lease contained no 
covenant restricting user. When this expired, rent was increased, 
and the claim was for the recovery of amounts overpaid. 
Scrutton, L.J., said that Epsom Grand Stand Association, Lid. v. 
Clarke, accepted by Parliament when passing the 1920 Act, 
covered the position. 

Another case cited for the plaintiff in Vickery v. Martin was 
Colls v. Parnham [1922] 1 K.B. 325. The facts were very similar 
to those before the court, for excess payments were counter- 
claimed in an action for rent of a flat used partly for taking in 
boarders, the defendant reserving and using certain rooms for her 
own residence. The statement of facts does not tell us whether 
the tenancy agreement said anything about user, but the report 
of the argument shows that it was the landlord’s case that she let 
the flat so that the defendant might take in boarders. What is 
interesting is Shearman, J.’s reading of Hpsom Grand Stand 
Association, Lid. v. Clarke as deciding that where there was a 
substantial letting and user of premises for residential purposes 
as well as partial letting for trading purposes they constituted a 
dwelling-house. 

Against these authorities the defendant invoked Thorn v. 
Madden [1925] 1 Ch. 847, and Barrett and Evans v. Hardy Bros. 
(Alnwick), Ltd. [1925] 2 K.B. 220. The former merely decided 
that receiving paying guests infringed a covenant against business, 
the status of the premises as regards the Increase of Rent, etc., 
Acts not being in question. In the latter, in which it was held 





that apportionment of rateable value could be made under those 
Acts though part of the subject-matter was outside the Acts, it 
was said that a covenant not to carry on any but a named 
business and to use the premises ‘‘ as such office only ’’ prevented 
that part from being a dwelling-house. 

These authorities could not prevail against the three cited for 
the tenant, and the learned Master of the Rolls said that the 
argument was, in effect, that the subsection should be read “‘ the 
application of the principal Acts . . . to any dwelling-house shall 
not be excluded by reason only that a substantial part of the 
premises is used . . . for business trade or professional purposes.” 
But it was sufficient that the plaintiff had a right to dwell in the 
premises. The point about identifiable separate premises failed. 

Among authorities not mentioned, I think that Williams v. 
Perry {1924] 1 K.B. 936, best illustrates the principle relied upon 
by the landlord (though the facts did not bring his case within 
that principle), for the possible effect of change of user was 
clearly demonstrated. What happened in Williams v. Perry was 
that the defendant took premises which had been used as a shop 
and dwelling by another tenant for some years, and when taking 
them told the landlord (plaintiff in the action) that he wanted 
what had been the living rooms as storerooms and workrooms, 
and that he did not want to use any part as dwelling as he had 
a house elsewhere. He then first sub-let part as a dwelling and 
later occupied it himself with his family. It was held that the 
ag were outside the Acts. Swift, J., illustrating the point 

y reference to an imaginary stroll through Lincoln’s Inn, said 
he saw no reason why premises at one time a dwelling-house and 
therefore within the Act should not at another time be business 
premises and outside the protection. 

I do not know whether the committee considering amendments 
to the Acts has had its attention directed to the point, but I 
think it is fair to say that the root cause of litigation of this type 
is the use of the expression “ let as’’ coupled with the omission 
to define ‘‘ house.’”’ True, the statute is not the only one which 
appears to presuppose that every tenancy agreement contains 
restrictions on user (the Allotments Act, 1922: sees. 1 (1)), but 
the practice is to be deplored. And the absence of the definition 
is regrettable because the relevant provision does not say “ this 
Act shall apply to premises let as,’’ etc., but to ‘‘ a house or part 
of a house,” which in itself might have disposed of the imaginary 
case of the barn put forward by Bankes, L.J., in Epsom Grand 
Stand Association, Ltd. v. Clarke. 








To-day and Yesterday. 
LEGAL CALENDAR. 

August 14.—Charles Butler, born on the 14th August, 1750, 
made his mark as a conveyancer in Lincoln’s Inn at a time when 
no Roman Catholic could go to the Bar, and accordingly that 
was the only sphere of practice open to members of his Church. 
After the ban was lifted in 1791 he was the first of his co-religionists 
to be called. His talents and his enormous industry brought him 
an income of £5,000 a year, yet he was no mere lawyer; his 
charming manners, kindly disposition and wide interests would 
have made him notable in his generation, even had not his 
enlightenment and often prophetic views on the improvement of 
real property law earned him the title of ‘‘ The Father of Modern 
Conveyancing.” He died in 1832. 


August 15.—In 1858, Dr. Thomas Smethurst, short, insignifi- 
cant and fifty-four years old, was living in a Bayswater boarding- 
house with a wife some years older than himself. There he made 
the acquaintance of Miss Isabella Bankes, a charming woman of 
forty-two possessed of some means. Their friendship ripened so 
obviously that the landlady asked her to leave. Soon afterwards 
the doctor followed her, and in December they went through a 
form of marriage at Battersea Church, subsequently settling at 
Richmond. On the 27th March, 1859, Miss Bankes fell ill. At 
the end of April Smethurst took a draft of her will in his own 
handwriting to a solicitor requesting him to call next day and see 
it properly executed and this was done. The will left him every- 
thing except a brooch. On the 3rd May Miss Bankes died. The 
course of her illness and the discoveries made at the autopsy 
strongly suggested that Smethurst had poisoned her, and on the 
15th August, 1859, he was tried at the Old Bailey for murder. 
His conviction resulted in a tremendous controversy, particularly 
in the medical press and the Home Secretary submitted the facts 
to Sir Benjamin Brodie, a well-known surgeon. On his report of 
the evidence a free pardon was granted and Smethurst survived 
to prove the will of his alleged victim. 


August 16.—Lieutenant John Lander and another officer of 
the Chatham — having received a month’s pay, determined 
on a trip to London. They hired a post-chaise and by threats 
forced the post-boy to drive so furiously that he broke the horses’ 
wind ‘‘ which proved infinite sport to the inhuman fellows.”’ After 
they had changed horses at Dartford they likewise threatened 
the fresh post-boy and when at the foot of Shooter’s Hill he 
slackened pace they knocked him down, and Lander, drawing 
his sword, ran him through the body with such force as to pin 
him to the ground. “This ungovernable and base transaction 
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of course impeded their journey.’”’ Lander was convicted of 
murder and hanged on Pennendon Heath on the 16th August, 
1756. 


August 17.—Mr. Gordon was a London surgeon who went to 
practice in Northamptonshire. Envy of him as an intruder led 
to quarrels with his neighbours, and eventually a justice’s warrant 
was obtained against him on a pretended charge of assault. When 
the constable arrived Mrs. Gordon and her nineteen year old son 
Thomas said that he was not in, but the officer returned later 
with other persons, who threw stones at the windows and tried 
to make a forcible entry. The son was armed with a gun, and in 
an unlucky moment his mother told him to fire. He obeyed and 
killed the constable. They were both indicted, he for murder 
and she as an accessory before the fact, and on their trial both 
were convicted. It was subsequently held that the indictment 
against her was bad inasmuch as the evidence disclosed that she 
was a principal. Accordingly she escaped with her life, but on 
the 17th August, 1789, her son was hanged at Northampton. 


August 18.—Deodands were abolished by an Act of Parliament 
on the 18th August, 1846. It recited that ‘‘ the law respecting 
the forfeiture of chattels which have moved to or caused the 
death of man, and respecting deodands, is unreasonable and 
inconvenient.’’ In the early Middle Ages such an object was 
forfeited for the benefit of the church or the poor, being applied 
by the Crown to pious or charitable uses. In course of time the 
Crown, or sometimes the lord of the manor, took the benefit. 
Then the forfeiture came to be commuted for a money payment. 
In 1840 the London & Birmingham Railway Co. had to pay 
£2,000 as a deodand. In 1820 Joseph Chitty maintained that the 
practice was ‘rational so far as it strengthens the natural 
sensation of the mind at the sudden destruction of human life.” 
The annual massacre by motor-cars on the roads goes far to 
justify this contention and a revival of deodands might have a 
salutary effect. 


August 19.—On the 19th August, 1742, “‘ at a court martial 
held on board the St. George at Spithead by Admiral Cavendish, 
the late Captain of the Suwperbe was cashiered and rendered 
incapable of serving in the Royal Navy for his ill-treatment of his 
officers and cruelty to his men. The first lieutenant, John Hardy, 
was honourably acquitted.’’ 


August 20.—In 1749, Richard Coleman was hanged for a crime 
he never committed. A girl named Sarah Green, returning home 
to Southwark late at night after a celebration, was stopped by 
three men, who assaulted her with such brutality that she 
subsequently died in St. Thomas’s Hospital. Suspicion of having 
had a part in the affair fell on Coleman, a respectable man, clerk 
to a brewer, and he was convicted at the Kingston Assizes and 
hanged, despite evidence called to establish an alibi. Two years 
later a chance word by one of the men who had actually attacked 
the girl brought the truth to light. On the 20th August, 1751, 
two of them, James Welch and Thomas Jones, were tried at 
Kingston for the murder and convicted on the evidence of James 
Nichols, the third. They were hanged on Kennington Common 
where Coleman had suffered. 


APPOINTING JUDGEs. 


The impending succession of The Hon. Edward Napier to the 
office of Permanent Secretary to the Lord Chancellor, held for 
the past twenty-five years by Lord Schuster, has received some 
attention in the Press, which particularly noted what a great deal 
the holder of this position has to do with the appointment of 
judges. Lord Schuster has made the post one of the greatest 
offices in England, but not so very long before his time matters 
were often dealt with in a markedly haphazard fashion. In 
Lord Cairns day, Sir John Karslake, who had been Attorney- 
General, was much consulted on the qualifications of judicial 
candidates. Once the Lord Chancellor’s Secretary arriving at his 
chambers found him telling a story to a group of friends. ‘‘ The 
Lord Chancellor wants to know what you think of of the 
Western Circuit,’’ said the Secretary. ‘‘ Why, he was the cleverest 
man I ever knew,” replied Karslake. ‘ I'll tell you why presently, 
but let me finish this story first.’”” When he had done he turned 
in the direction of the visitor, but found he had gone. ‘‘ Well,’ 
he said, ‘‘ I will tell you fellows the reason, because it is rather a 
good story. The fact is that he was the only man who ever robbed 
me of a fee. That is why I call him the cleverest man I ever 
knew.”’ He then told how had been an attorney on his circuit 
before coming to the bar and had by some ingenious shift avoided 
paying him some fees. Meanwhile the Secretary, who was too 
busy to listen to anecdotes, reported that it was all right about 

for Karslake said he was the cleverest man he ever knew. 
So became a county court judge and never knew to what 
he owed it. 

















The Law Society’s Gazetie for July states that personal service of any 
process issuing from the High Court or county court upon a member of 
the United States Forces can be arranged through his regimental or 
comparable unit commander. If the address of the unit is not known or 
any difficulty is experienced, application may be made to the Theater 


Provost-Marshal, Etousa, APO 287. 





Correspondence. 


[The views expressed by our correspondents are not necessarily those of 
THE So.icItors’ JOURNAL. ] 
Married Women as Bondsmen. 

Sir,—A typical case recently came to our notice where a 
married woman of substantial property was named as a bondsman 
in connection with the issue of letters of administration for the 
estate of an intestate. The would-be administrators, however, 
were informed that it was unwise to accept her in that capacity 
since certain additional guarantees were required if the bondsman 


were a married woman. They were therefore persuaded to accept » 


without further inquiry the names of a man and a single woman, 
neither of whom, in fact, were financially able to undertake the 
heavy liabilities attaching to the guarantee. 

This led to an inquiry into the general position, and the 
Probate Registry, on being approached, referred us to a document, 
S.R. & O., 1925, No. 780/L.15, Law of Property Wills. This 
document, it was found, contained nothing requiring additional 
guarantees in the case of a married woman and, on further 
inquiry, the Probate Registry wrote as follows :— 

‘*In reply to your letter of 21st inst. relative to sureties to 

a bond, I am directed to inform you that no justification is 

required when a married woman becomes a surety. i 

query is covered under Law Reform (Married Women and 

ee Act, 1935. They must, however, be over 21 years 
of age.” 

It is vital that obstacles of this kind confronting the married 
woman in carrying out normal business functions should be 
removed; and since that cited above is entirely without legal 
foundation we would ask your help in correcting what appears to 
be a general misunderstanding by publishing the reply of the 
Probate Registry. 

DorotTuy Evans, 
Hon. Secretary, 


Farnborough, Kent. 
Six Point Group. 


10th August. 








Our County Court Letter. 


Removal of Trees from Hedge. 

In Farrar v. Dingley, at Stratford-on-Avon County Court, the 
claim was for a declaration that a boundary hedge was the 
plaintiff’s property ; for £80 damages for trespass; and for an 
injunction to restrain the defendant from cutting down trees in 
the hedge. The plaintiff’s case was that the defendant was 
willing to submit to the declaration and injunction, and had also 
paid £22 into court. The plaintiff was willing to accept this 
amount in satisfaction, but he also asked for the costs of the 
action. The defendant disputed liability for costs, on the ground 
that the trespass was not wilful. The properties of three owners 
adjoined, and the defendant had obtained permission from a 
third party to improve the hedge by removing small elms. It 
subsequently transpired that the hedge was not the property of 
the third party, but that it belonged to the plaintiff. His Honour 
Judge Forbes awarded the plaintiff costs on Scale B. 


Estate Worker’s Cottage. 


In Wannerton Estate, Lid. v. Mitchell, at Kidderminster County 
Court, the claim was for possession of a cottage. This had been 
let to the defendant, at a rent of 10s. a week, in consequence of 
his employment, which had since ceased. The plaintiffs had then 
obtained a certificate of the County War Agricultural Committee 
that the cottage was required for occupation by an employee 
necessary for the working of the plaintiffs’ estate. At the July 
court, the case for the plaintiffs had been that they required the 
cottage for occupation by a man named Jordan, with whom they 
had entered into a contract of employment. It transpired, 
however, that Jordan had not obtained his release from his 
previous employment from the national service officer. It was 
accordingly held that no valid contract existed for Jordan to 
enter the plaintiffs’ employment. The application for possession 
therefore failed. After the first hearing, Jordan obtained his 
release from the national service officer, but was then prevented 
by illness from taking up his employment with the plaintiffs. 
They nevertheless found an equally suitable employee, named 
Bailey, on whose behalf an application for possession was made 
at the August court. The defendant’s case was that, owing to 
the number of evacuees in the district, it was impossible for him 
to find alternative accommodation. It was deplorable that the 
name of the worker, for whom accommodation was required, 
need not be stated in the certificate of the agricultural committee. 
Bailey was a mere nominee, and the cottage was not required for 
his occupation. His Honour Judge Roope Reeve, K.C., observed 
that on the 4th July (the date of the first application) the plaintiffs 
had described Jordan as being irreplaceable. Nevertheless, on 
the 13th July he had been superseded by Bailey. It was not 
reasonable to make an order for possession, and judgment was 
given for the defendant, with costs. 





His Honour Bernard James Lailey, K.C., of Swanmore, Hampshire, 
left £21,884, with net personalty £21,802. 
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Notes of Cases. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
Galos, Hirad v. R. 
Viscount Maugham, Lord Thankerton, and Sir Madhavan Nair. 
18th May, 1944. 

Somaliland—Criminal law—Appeal from conviction—Appellant’s counsel 
not present at appeal—Validity of hearing—Poor Persons Defence 
Ordinance, 1939 (Somaliland Ordinances, 1939, No. 26), s. 3 (2). 

Appeal from the Court of Appeal of the Protectorate of Somaliland. 

The two appellants, who were Somali natives, had been charged in the 
Protectorate Court of Somaliland together with certain other persons of 
intentionally causing the death of Corporal Nur Musa and thereby com- 
mitting the offence of murder. The case was tried in February, 1942, 
before the legal secretary with native assessors. All the prisoners pleaded 
not guilty. Counsel was retained by the Government and he conducted 
the defence of the prisoners. The two appellants were found guilty of 
murder and sentenced to death. The other accused were acquitted. The 
appellants appealed to the Court of Appeal of Somaliland, the appeal 
amounted to a rehearing. Counsel was again instructed by the Government 
to appear for the appellants. The appeal was heard by the Appellate Court 
on 22nd June, 1942, in the absence of the appellants’ counsel, and both 
appeals were dismissed and the sentences of death confirmed. The reason 
for the absence of counsel was that there was no counsel in the protectorate 
and the counsel retained had to come from Aden, and, owing to difficulties 
of transport, he did not arrive in Somaliland until the 2nd July. The 
appellants had been granted leave to appeal to the Privy Council on the 
ground that there had been no proper hearing of the appeal by the 
Protectorate Court of Appeal by reason of the absence of counsel. The 
Poor Persons Defence Ordinance, 1939 (Somaliland Ordinances, 1939, 
No. 26), provides by s. 3: “‘(1) Where it appears for any reason that it is 
desirable, in the interests of justice, that an accused person should have 
legal aid in the preparation and conduct of his defence at his trial and that 
his means are insufficient to enable him to obtain such aid—(a) a certfying 
officer upon the committal of the accused person for trial . . . may certify 
that the accused person ought to have such legal aid, and if it is possible 
to procure an advocate, such accused person shall be entitled to have an 
advocate assigned to him. (2) Any such accused person to whom an 
advocate has been assigned under the provisions of subs. (1) of this section, 
shall, if convicted at such trial, be entitled, on his lodging an appeal with 
the Protectorate Court of Appeal, to have an advocate assigned to him for 
the preparation and conduct of such appeal.” 

Viscount Mavucuam said that it seemed to their lordships that the rights 
of a convicted person under subs. (2) were not merely of a directory 
character. In the case of a Somali native, it was clear that the provision 
was of the utmost importance when the penalty was the death sentence. 
There was no reason for a very technical construction to be given to the 
subsection. The necessity for an assignment of counsel for the purpose of 
‘* conducting an appeal,”’ seemed to them to involve the necessity of seeing 
that it was possible for counsel to be present at the hearing. The assignment 
of counsel in the present case was made of no effect. The provisions of s. 3 
had been disregarded. The importance of persons accused of a serious 
crime having the advantage of counsel to assist them before the courts 
could not be doubted by anybody who remembered the long struggle in 
this country which ultimately resulted in persons having the right to be 
represented by counsel. This was a stronger case. Just as a conviction 
following a trial could not stand if there had been a refusal to hear counsel 
for the accused, so it seemed to their lordships that an appeal could not 
stand where there had been a refusal to adjourn an appeal in which the 
appellant was entitled as of right to be heard by a counsel assigned to him 
by Government, who was unable, without any default on his own part, to 
be present in time to conduct the appeal. In the result the appeal of the 
Protectorate Court of Appeal had not been effectively heard and the present 
appeal must be allowed and the case sent back for hearing. 

CounsEL: Casswell, K.C., and S. P. Khambatta ; The Attorney-General 
(Sir Donald B. Somervell, K.C.), and Kenelm Preedy. 

Soricrrors: Henry S. L. Polak & Co. ; Burchells. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


COURT OF APPEAL. 
Holman v. George Elliott & Co., Ltd. 
MacKinnon, L.J., and Morton, J. 2nd May, 1944. 

Practice and procedure—Writ under Lord Campbell’s Act—Period of twelve 
months’ limitation for issue of writ—Writ issued within period—Not served 
until after period—Expiry of writ—Whether court has discretion to grant 
extension of time—R.S.C., Ord. VIII, r.1; Ord. LXIV, r. 7. 

Appeal from an order by Stable, J. 

On 9th October, 1941, H was killed by accident. On 7th October, 1942, 
his widow’s solicitors issued a writ claiming damages under Lord Campbell’s 
Act in respect of H’s death. Owing to a managing clerk’s negligence it was 
not served until 7th October, 1943. The defendants entered conditional 
appearance on 12th October, 1943, and on Ist November, 1943, they 
successfully applied to have the writ set aside under R.S.C., Ord. VIII, r. 1, 
on the ground that more than twelve months had elapsed from and including 
the date of issue. On 17th January, 1944, the plaintiff’s solicitors asked 
the master for an extension of time for thejvalidity of the writ, pursuant 
to Ord. LXIV, r. 7, but this was refused. On appeal, Stable, J., allowed 
the appeal and ordered “‘ that the writ of summons be renewed for six 
months from the date of its expiry,” and so on, “ Leave to appeal.” For 
the defendants it was argued that where an extension of time would have 
the effect of depriving a defendant of an accrued defence under a statute of 








limitations, such an extension should not be allowed, and reliance was 
placed on several old cases, including Doyle v. Kaufman, 3 Q.B.D. 7, 340. 
For the plaintiff it was pointed out that the defendants would not be 
deprived of an accrued right of defence, as in fact the writ was issued two 
days before the period of limitation of twelve months from the fatal accident, 
fixed by Lord Campbell’s Act, had expired. 

MacKinnon, L.J., said that it was not accurate to say that Doyle v. 
Kaufman, supra, laid down a settled rule that the court had no power to 
extend the time within the rule. The true view was laid down by Kay, L.J., 
in Hewett v. Barr [1891] 1 Q.B. 98, that there is discretion in appropriate 
circumstances, though no doubt Doyle v. Kaufman pointed out circum- 
stances in which it would be wrong for the court to exercise its discretion 
in favour of an applicant plaintiff. That there was such a discretion had 
been recognised in subsequent cases, such as Malso v. Eagle, Star and 
British Dominions Insurance Co., Ltd. [1932] 1 K.B. 485 (per Greer, L.J., 
at p. 489). There was no rule that the court or a judge was deprived of 
any discretion of allowing such an extension of time as was involved in the 
present case, but there had been an accepted practice for a long time not to 
exercise that discretion in such circumstances as were dealt with in Doyle 
v. Kaufman, supra. In the present case there was a discretion on the part 
of the learned judge to make the order which he did. With the exercise 
of that discretion the court should not interfere, and it was an exercise 
which his lordship thought was perfectly right and proper. 

Morton, J., delivered judgment agreeing with that of MacKinnon, L.J. 
Appeal dismissed. 

CounsEL: A. D. Karmel ; N. R. Fox-Andrews. 

Souicrtors: Watson, Sons & Room, for Allen Pratt & Geldard (Cardiff) ; 
Gibson & Weldon, for John Whittle & Co. (Manchester). 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


CHANCERY DIVISION. 
In re Hatfeild; Rivington v. Hatfeild. 
Evershed, J. 14th July, 1944. 
Will—Construction—Coal under devised property—Whether devise adeemed 

by statutory provision for sale—Coal Act, 1938 (1 & 2 Geo. 6, c. 52), s. 3 (2). 

Adjourned summons. 

The Coal Act, 1938, came into operation on the 29th July, 1938. It 
provides by s. 3 (2): ‘‘ During the period between the Ist January, 1939 
(in this Act referred to as the ‘ valuation date’), and the 17th July, 1942 
(in this Act referred to as the ‘ vesting date ’), all coal and mines of coal 
shall be held as if all the existing owners thereof had, in respect of all their 
interests therein other than retained interests and with full capacity so to 
do, entered into a contract on the valuation date for the sale thereof to the 
Commission, at a price to be ascertained by valuation, with provision for 
completion of the contract on the vesting date.” The testator by cl. 3 of 
his will dated 19th May, 1938, devised and bequeathed all the land and 
other real property situate at H to the first defendant for life with remainders 
over. By cl. 11 he gave the residue of his real and personal estate upon 
trust for his grand-nephews and grand-nieces and their issue. The testator 
died on the 9th February, 1941. The testator’s property at H contained 
coal of considerable value which had been worked under coal mining leases 
granted by the testator. £7,000 had been received by the executors from 
the Coal Commission on account of the compensation moneys payable 
under the Coal Act, 1938. By this summons the question was raised 
whether the compensation moneys payable in respect of the coal passed 
under the devise in cl. 3 or fell into residue. 

EVERSHED, J., said that the testator must be treated as if, after the date 
of his will, he had entered into a contract for the sale of the coal under the 
H estate to the Coal Commission. It was clear that if a testator, having 
made a devise, subsequently contracted to sell the devised property, unless 
the will contained some provision to the contrary the devise was adeemed. 
It was equally clear that the result was the same whether the contract was 
voluntary or implied by statute. It was argued for the tenant for life that 
as the testator had used the words “ I devise and bequeath ” the language 
must be taken to include the statutory debt. Further that the court would 
be ready to construe the language so as to avoid redemption. In Jn re 
Calow [1928] Ch. 710, the contract was made before the will was executed. 
The language here was not such as to justify the court in holding that the 
compensation moneys passed under the devise, and there had not been 
ademption. Accordingly, these moneys fell into residue. 

CounseL: Rose; J. A. Reid; L. M. Jopling ; Winterbotham. 

Soxicrrors : Rivington & Son; Forsyte, Kerman & Phillips. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 








Parliamentary News. 
HOUSE OF COMMONS. | 
House of Commons (Redistribution of Seats) Bill [H.C.]. 

To make temporary provision for the division of abnormally large 
constituencies, and permanent provision for the redistribution of seats at 
parliamentary elections. 

Read First Time. 

QUESTIONS TO MINISTERS. 
War Damace: Lootine. 

Mrs. CazALET Kerr asked the President of the Board of Trade whether 
he will introduce legislation in order that compensation under the War 
Damage Act is madéavailable to those who have been subject to looting 
after bombing attacks. 

Captain WaTERHOUSE: As has been frequently explained in this House, 
the general principle of war damage insurance deliberately excludes such 
losses. I regret, therefore, that my right hon. friend could not adopt my 
hon. friend’s suggestion. ~*~ [2nd August. 


(3rd August. 
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Overseas DoMICcILE. 

Sir Herpert Witiams asked the Attorney-General whether he is now 
in a position to make any statement in connection with the amendment of 
the law in respect of overseas domicile acquired through women resident 
in this country marrying persons with overseas domicile. 

The ATTORNEY-GENERAL:: His Majesty’s Government are anxious to 
proceed with legislation on this subject as soon as possible. It is, however, 
a matter about which it is proper to communicate with the dominions, and 
while we have already taken this action, we have not yet received an 
answer from all of them. (2nd August. 


Statutory RuLEs AND ORDERS: MacisTRaTE’s DECISION. 

Mr. Motson asked the Home Secretary whether, in view of the refusal 
of certain magistrates to try a case unless assurance were given that certain 
regulations had been laid before Parliament, he will circularise all magis- 
trates informing them that they are not entitled to investigate the procedure 
under which legislation or delegated legislation has been enacted and 
published 

Mr. HerBert Morrison : It is not for me to correct a bench of magis- 
trates on a question of law, but I recognise that it is in the public interest 
that a statement should be made on this point, which is made clear by the 
Documentary Evidence Act of 1868. I am advised that the effect of that 
Act is that the production of a Statutory Rule and Order purporting to 
be printed by the Government printer is prima facie evidence of the Order, 
and that a court is not entitled to require any further evidence unless, of 
course, the defendant should be able to prove by affirmative evidence that 
the Order is invalid. Failure to understand this somewhat elementary 
legal principle is, I am sure, exceptional, and I do not think that a general 
circular to magistrates is called for. (3rd August. 


War Damacep Hovsss: Tenancy Provisions. 

Mr. Astor asked the Attorney-General what is the position of a tenant 
towards his landlord when a portion of his house is rendered uninhabitable 
by enemy action. 

The ATTORNEY-GENERAL: It is for the courts to decide what degree of 
damage renders premises unfit so as to bring into operation the Landlord 
and Tenant (War Damage) Acts, but it is plainly not necessary that every 
room should be rendered uninhabitable. If the damage to a portion of 
the house renders the premises unfit within the Acts the provisions of the 


Acts are briefly as follows. If the premises are held on a weekly, monthly | 


or quarterly tenancy the rent is automatically suspended so long as the 
tenant remains out of occupation. Where, notwithstanding damage to 
part of the premises, the tenant continues in occupation of or re-occupies 


the remainder, he can ask his landlord to agree a suitable reduction in the | 
rent, and if this fails he can apply to the county court to fix a reduced rent. | 


Until such reduced rent is agreed or fixed by the court he remains while 
occupying liable for the whole of the rent. 

In the case of longer tenancies the liability for rent continues notwith- 
standing the unfitness until the service by the tenant of a notice of disclaimer 
or retention, whereupon the rent ceases to be payable. Where a notice 
of retention has been served and a part of the premises becomes capable 
of beneficial occupation, the landlord may apply to the court to fix a rent 
for the part. I should perhaps also refer to a provision under which a 
dwelling-house let on a short tenancy can be certified as fit if repaired to 
such an extent as is reasonably practicable and so as to render it reasonably 
capable of being used for housing purposes. [3rd August. 


NationaL Fire Services Recurations (InpEMNity) BI. 

Petty-Officer ALAN HerBert (Oxford University): May I ask for your 
guidance Mr. Speaker, on a point of procedure which has only just come 
to my notice. Two days ago I ventured to draw attention to an important 
and grave grammatical error in the National Fire Services Regulations 
(Indemnity) Bill and I stated that I would put down an amendment. 
The Attorney-General, on looking into the matter, said he thought I was 
right and that he would deal with the matter in another place. Thereafter 
the Home Secretary and his gallant assistant and the Attorney-General 
came to me and assured me that I was right. What is my astonishment 
when I look at the report of the proceedings in another place to see that 
the point was never raised and that the Bill has gone through all its stages 
with one more ghastly illiteracy added to the statute book. I should like 
to ask what remedy there is for that, and also what faith can be put in 
the assurances of Ministers. 

Mr. SPEAKER: The matter has left this House and it is quite beyond 
our control. 

Petty-Officer Herbert: Would an amending statute be possible ? 

(3rd August. 








War Legislation. 


STATUTORY RULES AND ORDERS, 1944. 

Air Force. Discipline and Regulation The Rules of Pro- 
cedure (Air Force) (Amendment) Rules, July 14, amending 
the Rules of Procedure (Air Force), 1933. 

Coal (Charges) (Amendment) (No. 2) Order, July 27. 

National Health Insurance (Emergency) Regulations, 
July 28. 

Parliamentary Elections. The 
Regulations, July 20. 

Reinstatement in Civil Employment Act, 1944 (Com- 
mencement) Order, July 28. 

Reinstatement in Civil Employment 
Restriction) Order, Aug. 1. 

Reinstatement in Civil ne (Procedure) Regulations, 
July 28. 


Electoral Registration 


(Exemption from 








E.P. 873. Road Vehicles and Drivers. The Emergency Powers 
(Defence) Road Vehicles and Drivers (Amendment) Order, © 
July 25. 

E.P. 887. Salvage of Waste Materials (No. 5) Order, July 28. 

No. 894/L.35. Supreme Court, England, Procedure. The Rules of the 
Supreme Court (No. 3), July 28. 

No. 906/L.36. Supreme Court, England, Procedure. The Rules of the 
Supreme Court (Patents), Aug. 2. 

No. 899. Trading with the Enemy (Specified Persons) (Amendment) 
(No. 10) Order, Aug. 1. 


STATIONERY OFFICE. 
List of Statutory Rules and Orders, July, 1944. 


Rules and Orders. 


S.R. & O., 1944, No. 906/L.36. 
SUPREME COURT, ENGLAND—ProcepvrRe. 


Tue RvuLes oF THE SupREME CouRT (PATENTS), 1944. 
Datep Aveust 2, 1944. 

I, John Viscount Simon, Lord High Chancellor of Great Britain, in — 
exercise of the powers conferred upon me by the Administration of Justice 
(Emergency Provisions) Act, 1939,* and of all other powers enabling me ~ 
in this behalf, and with the concurrence of two other Judges of the Supreme 
Court, do hereby make the following Rules of Court under Section 99 of the 
Supreme Court of Judicature (Consolidation) Act, 1925} :— 

1. References of disputes to the High Court under section 29 (2) of the 
Patents and Designs Act, 1907t (which relates to the right to the Crown to 
use patented inventions), shall be assigned to such judge of the Chancery 
Division as the Lord Chancellor may by order from time to time direct, and 
accordingly Rule 22 of Order LITT shall be amended by omitting the words 
“to which the provisions of Order V, Rule 9 (c), shall apply” and by 
substituting therefor the words “to be assigned to such judge of that 
Division as the Lord Chancellor may by order from time to time direct.” 

2. These Rules may be cited as the Rules of the Supreme Court (Patents), 
1944, and shall apply to motions commenced and not heard before these 
Rules come into operation. 

Dated the 2nd day of August, 1944, 








Simon, C. 
Caldecote, C.J. 
Greene, M.R. 


*2 & 3 Geo. 6, c. 78. + 15 & 16 Geo. 5, c. 49. 
*. 7, c. 29, as amended by 9 & 10 Geo. 5, c. 80, 8. 8, and 5 & 6 Geo. 6, 


We concur. 











Notes and News. 


Honours and Appointments. 

The King has approved the appointment of The Hon. ALBert EpwarpD 
ALEXANDER Naprer, C.B., to be Clerk of the Crown in Chancery in 
succession to Lord Schuster, G.C.B. C.V.O., on the latter’s retirement on 
20th August, 1944. The Lord Chancellor has appointed Mr. Napier to 
succeed Lord Schuster as his Permanent Secretary. Mr. Napier, who has | 
been assistant secretary in the Lord Chancellor’s office and Deputy 
Clerk of the Crown for twenty-five years, was called by the Inner 
Temple in 1909, 


Mr. A. A. Perera has been sworn in before Mr. Justice Evershed, 
sitting in the Vacation Court, as deputy stipendiary magistrate for the 
boroughs of East Ham and West Ham. The appointment does not involve 
his relinquishing his practice at the Bar. The deputy will sit only in the 
event of the illness or absence on holiday of the stipendiary, Lieutenant- 
Colonel W. E. Batt. 

Mr. F. E. Prircwarp, K.C., at present serving as a lieutenant-colonel 
in the Judge Advocate-General’s department, has been appointed Judge 
of the Salford Hundred Court of Record. Mr. Pritchard was called by the ~ 
Middle Temple in 1923, and took silk in 1937. 


Mr. Ausprey Metrorp Streep Srevenson, K.C., has been appointed 
Recorder of Rye in succession to Mr. F. W. Beney, K.C., the new Recorder 
of Norwich. Mr. Stevenson was called by the Inner Temple in 1925, and 
took silk in 1943. 


The War Damage Commission announces an amendment of its notice 
of 5th October, 1942, respecting the inclusion in the “ proper cost” under 
the War Damage Act of travelling allowances for building operatives in 
the London area. To bring the scale into-accordance with the recently | 
revised Working Rule Agreement, the following changes are made in the — 
allowances to be paid where the distances to be travelled by the workman ~ 
sent from the shop or job are: Over five miles and up to ten miles—ls. 6d. 
per day, in place of ls. 3d. Over ten miles—2s. 6d. per day, in place 
of Is. 10d. : 





High Court of Justice. 


CHANCERY Drvision. 

The Lord Chancellor has directed that all references of disputes to the 
court under s. 29 of the Patents and Designs Act, 1907, as amended (which 
relates to the right of the Crown to use patented inventions), shall be | 
assigned to The Honourable Mr. Justice Evershed. 











